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Is IT THE DUTY OF THE LEGISLATURE 
OR OF THE COURTS PRIMARILY TO 
DECIDE THE CONSTITUTIONALITY OF 
A PROPOSED ENACTMENT? 








Our esteemed associate editor, Mr. Tho- 
mas W. Shelton of Norfolk, Va., in a re- 
cent editorial in these columns (91 Cent. 
L. J. 187) called attention to the tendency 
of Congress to shift the responsibility for 
the constitutionality of legislation upon the 
courts. Mr. Shelton criticised Congress 
for passing the Act taxing the salaries of 
federal judges and quoted from discussions 
in Congress the declarations of senators 
which indicated that while many of them 
believed the Act to be unconstitutional they 
nevertheless thought it to be their duty 
to vote for the bill, and to leave the ques- 
tion of the constitutionality of the Act it- 
self to the Supreme Court, where they con- 
tended it belonged. 

But does the responsibility for determin- 
ing the constitutionality of legislation rest 
primarily with the courts? We agree with 
Mr. Shelton that it does not, and that the 
attempt to shift this responsibility to the 
courts is not only cowardly but against the 
very purposes and intent of the Consti- 
tution. 

Nowhere in the Constitution is the Su- 
preme Court given any express power to 
declare void an act of Congress. The court 
has not, like the executive, any veto power 
over legislation. If such a veto power ex- 
isted, or any such power had been intended 
to be given, its exercise would naturally 
come before the act became a law rather 
than afterwards. 

We have no intention to discuss the ques- 
tion whether the courts have any authority 
under our federal and state constitutions 
to declare an act of the legislature unconsti- 
tutional. That question was firmly set- 
tled not by the usurpation of the courts but 


by the natural evolution of our early judi- . 





cial procedure in relation to colonial char- 
ters. It was natural to substitute the peo- 
ple for the king who had the undoubted 
power to declare void any act of a colonial 
legislature transcending or ignoring the lim- 
itations of such charters. The courts sim- 
ply continued to do what the king had done 
and so doing simply exercised the power on 
behalf of the people, their new sovereign, 
who had by their solemn act, granted new 
charters or confirmed old ones. Unless 
these new charters, called constitutions, 
granted by the people, were to be anything 
but “scraps of paper,” every officer or de- 
partment of government called upon to con- 
strue their provisions must feel bound to 
support their authority as against the exer- 
cise of other authority of any kind what- 
soever. 


But it must be borne in mind that a court 
must necessarily act in a different way than 
an executive would do. The peculiar power 
which exists in a court is to pass judgment 
on the facts of a particular case properly 
submitted for its consideration. Until such 
a case is presented an act wholly at variance 
with the Constitution might be enforced as 
law for many years, and no court or judge 
would, sua sponte, interpose to declare the 
law invalid. And even when the court has 
acted on the particular facts the law is theo- 
retically not void for all purposes but only 
as referred to the facts of the particular 
case. The court simply says that the Act 
cannot be enforced in the particular case 
since a superior law—the Constitution— 
provides otherwise. 


It is interesting, in this connection, to 
recall the practice of the early legislatures 
in repealing acts which the courts had de- 
clared unconstitutional in a particular case, 
thus implying what is necessarily true— 
that the court’s decision had not nullified 
the law but had simply declared on behalf 
of the people, the supreme sovereign, that 
the particular law, so far as applied to 
an actual case presented to it for decision, 
was .contrary to the organic charter, or 
Constitution. Since the people could not 
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act en masse and veto the legislation, and 
since no other power existed to declare 
the particular act void, the duty rested upon 
the legislature to repeal the law (Meigs in 
19 Am. Law Rev. 188.) 


We believe that much of the criticism 
of the courts for declaring unconstitutional 
legislation demanded by the people is due 
to the failure of our legislatures themselves 
to assume, in the first instance, the respon- 
sibility, which they are too ready to pass on 
to the courts, of specifically and formally ex- 
ercising their own judgment upon the con- 
stitutionality of any proposed legislation. 
They have not only a right to express such 
an opinion but it is their duty to do so. 
They should as readily by their own action 
declare a proposed act unconstitutional as 
they would expect a court to do; and their 
refusal so to express their convictions is 
not only a violation of their oath of office, 
but imposes on the courts a very disagree- 
able duty which the Constitution never in- 
tended to impose upon them except in very 
rare and extraordinary cases. 


Some of the arguments made by Social- 
ists and other radicals who have so unfairly 
attacked the courts proceed upon the prem- 
ise that the nullification of any law because 
it is contrary to some constitutional provi- 
sion is a legislative and not a judicial act. 
From this premise they argue that the ac- 
tion of the courts in holding a particular 
act unconstitutional is a usurpation of leg- 
islative authority. It is true that courts 
have no veto power over legislation. But 
courts do not and never have exercised such 
power. The fact that they are so often 
called upon to exercise a power which 
they do possess in passing judgment in a 
particular case which practically has the 
effect in many cases of nullifying legisla- 
tion is due to the fact that the legislatures 
themselves have not exercised their own 
legislative function of deliberately passing 
upon the question of whether their action 
in any case transgresses the limitations of 
legislative power imposed by the Constitu- 





tion. This idea was expressed by Justice 
Cooley when he said: 

“The common impression undoubtedly is 
that in the case of any legislation where 
the bounds of constitutional authority are 
disregarded, the judiciary is perfectly com- 
petent to afford the adequate remedy ; that 
the Act must indeed be void, and that any 
citizen as well as the judiciary itself, may 
treat it as void, and refuse obedience. This, 
however, is far from being the fact.” 
(Journal of the Michigan Political Science 
Assn., Vol. 1, p. 47.) 

Lawyers are acquainted, if the people 
are not, with the great hesitation properly 
shown by the courts in declaring an act 
unconstitutional. They are acquainted 
with the rule of law so well stated by the 
Supreme Court of Massachusetts that “ev- 
ery department of government invested 
with certain constitutional powers, must, 
in the first instance, but not exclusively, be 
the judge of its powers.” Kendall v. 
Kingston, 5 Mass. 524.) If this be true, 
is it not the solemn duty of every legisla- 
ture, acting within its powers, carefully to 
consider and pass specifically upon the 
question of the unconstitutionality of its 
own acts. And if it does not do so, is it 
not responsible, rather than the courts, for 
the confusion and public resentment created 
by the action of the courts in overturning 
legislation sometimes long after it has gone 
into effect? 

Our purpose in this editorial is to em- 
phasize the duty of Congress and the state 
legislatures to pass explicitly on the con- 
stitutionality of their own acts. We under- 
stand that it is often said that the passage 
of an act by the legislature in itself ex- 
presses the solemn judgment of the legis- 
lature that the act is constitutional. This 
is true in theory, but it is “a condition and 
not a theory which confronts us.” The 
evidence is clear that in many cases, as in 
the Act of Congress referred to by Mr. 
Shelton, legislators do not thus express 
their individual judgment on the constitu- 
tionality of their own laws. Many good 
lawyers in Congress and in our state legis- 
latures often express profound doubts as 
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to the constitutionality of legislation and 
yet vote for it under the mistaken opinion 
that it is the duty of the courts and not 
of the legislature to pass on such questions. 
We are firmly of the belief that if our leg- 
islators, especially those who are lawyers, 
should vote their convictions upon the le- 
gality as well as upon the policy of a pro- 
posed bill, and act in this respect as they 
would act if they were sitting upon the 
bench, the courts would be relieved of much 
of the responsibility for declaring acts of 
the legislature to be void and for which 
they are too often unjustly criticised. 


Finally, the tendency of the people as 
well as the legislature to put “up to the 
courts” the decision of those serious ques- 
tions which every change in natural or state 
policy always raises is dangerous. To re- 
gard the courts as the great “bulwark of 
our sacred liberties” imposes too great a 
responsibility on the courts and relieves 
the other departments of the government 
as well as the people themselves of the re- 
sponsibility necessarily shared by all to pro- 
tect the great charter of our liberties from 
being frittered away. There has been much 
criticism expressed in letters to the editor 
of this Journal of the present liberal ten- 
dency of the Supreme Court of the United 
States in upholding Congressional legisla- 
tion, which seem to many lawyers clearly 
to transcend the constitutional limits of 
Congressional powers. But we are inclined 
to believe the present disinclination of the 
Supreme Court to hold acts of Congress un- 
constitutional and especially the attitude of 
Justice Holmes in expressly “putting up” 
to the people and to Congress some of the 
responsibility of protecting their own con- 
stitutional liberties is a position wisely 
taken at this time, and will tend to throw 
into the political arena rather than into the 
judicial forum many questions which Con- 
gress and the people should decide for 
themselves. This thought was emphasized 
by no less a student of our legal institutions 
than James Bradley Thayer, in his Memoir 
of John Marshall (p. 103), when he said: 





“Great and, indeed, inestimable as are 
the advantages in a popular government of 
this conservative influence—the power of 
the judiciary to disregard unconstitutional 
legislation—it should be remembered that 
the exercise of it, even when unavoidable, 
is always attended pwith a serious evil, 
namely, that the correction of legislative 
mistakes comes from the outside, and the 
people thus lose the political experience, 
and the moral education and stimulus that 
comes from fighting the question out in the 
ordinary way, and correcting their own ~ 
errors. If the decision in Munn v. Illinois 
and the Granger Cases twenty-five years 
ago, and in the Legal Tender Cases, nearly 
thirty years ago, had been different; and 
the legislation there in question, thought by 
many to be unconstitutional and by many 
more to be ill-advised, had been set aside, 
we should have been saved much trouble 
and some harm. But I venture to think 
that the good which came to the country 
and its people from the vigorous thinking 
that had to be done in the political debatess 
that followed, from the infiltration through 
every part of the population of sound ideas 
and sentiments, from the rousing into activ- 
ity of opposite elements, the enlargement of 
ideas, the strengthening of moral fibre, and 
the growth of political experience that 
came out of it all—that all this far more 
than outweighed any evil which ever flowed 
from the refusal of the court to interfere 
with the work of the legislature.” 








NOTES OF IMPORTANT DECISIONS. 





IS CRIME OFTEN THE RESULT OF 
DREAMS?—Lawyers are familiar with the 
growth of the science of psychiatry and the 
application of psycho-analysis to determine 
the character of the mental disturbances which 
have produced an alleged criminal act. Books 
like Jacoby’s Unsound Mind and the Law show 
how far this science has developed and the part 
it plays in the trial of persons accused of 
crime. 


In England this same development is going 
on and the Solicitors’ Journal (July 31, 1920) 
calls attention to two cases pending at nisi prius 
in which the Court adjourned the trial pend- 
ing an examination by a psychiatrist to de 
termine whether defendants who were charged 
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with larceny were controlled by dreams or 
other mental disturbances. 


The term kleptomania is no longer used, 
but today the examiner seeks to find not a men- 
tal disease or mania but a disturbance of the 
subconscious personality. To detect this the 
examiner seeks to find out the character of the 
dreams of the accused and if possible what in- 
cident provoked such dreams. For the dreams 
represent the subconscious personality at lib- 
erty unrestrained by the conscious will. 


One of the cases now pending in England 
was that of a child accused of stealing. There 
was no motive to account for the theft. The 
theory of the expert was that the child was 
perfectly normal but possessed of a neurotic 
“complex” (or subconscious personality) which 
when it comes uppermost impels her to steal. 
In speaking of the work of the expert in this 
ease the Solicitors’ Journal remarks: 


“The expert appears to have detected this 
‘complex’ by the method of ‘psychoanalysis’ 
now practiced by ‘psychiatrists,’ a form of in- 
vestigation invented twenty years ago by the 
distinguished Austrian psychologist and au- 
thority on the interpretation of dreams, Sig- 
mund Freud. In other words, the existence 
of the complex was detected by means of ob- 
taining from the child a daily record of its 
dreams the night before, and analyzing those 
dreams so as to select the significant element. 
In this case a visit te the kinematograph seems 
to have resulted in a shock to the child’s neu- 
rotic system, analogous to shell-shock, and 
hence arose a morbid dream—the dream of a 
crime represented on the film. The dream then 
repeats itself until it becomes automatic. If it 
attacks the child while awake, there is an ir- 
resistible impulse to steal. The expert, we 
may add, hopes to cure the child in the way 
practiced by psychiatrists, ‘namely, by sub 
stituting for the anti-social tendency to steal 
some harmless tendency which satisfies the in- 
stinct without injuring society. How far this 
treatment and cure of crime by the substitu- 
tion of a higher tendency on similar lines for 
the lower anti-social tendency—the ‘sublima- 
tion’ of an instinct, as the psychiatrists call it 
-—is really possible we do not venture to guess. 
But certainly the investigation of the subjec- 
tive element in crime, whether committed by 
children or women or men, is useful, and in 
time may have fruitful results.” 


RELEVANCY OF EVIDENCE OF HABITS 
OF INTOXICATION? — Character, disposition, 
traits are coming to be regarded more and more 
as relevant evidence in proving acts whicb 
are the result of mental and physical habits. 
This tendency is due, no doubt, to the recogni- 
tion by the courts of the great and growing 
science of psychology which, as an applied 





science in recent years, has done so much to 
direct attention to the great mainsprings of 
human action. Probably the great majority of 
the acts of an individual are involuntary and 
the result of subconscious impulses. The char- 
acter of these impulses which become stronger 
with years determine very accurately what a 
man will do under given circumstances. For 
this reason we are not in accord with the 
criticism of the New York Law Journal of the 
case of Southern Traction Co. v. Kirksey, 222 
S. W. 702, in which the Court of Civil Appeals 
of Texas reversed a judgment of the lower court 
for refusing to admit evidence of habits of in- 
toxication and careless driving to prove the 
negligence of an automobile driver on a partic- 
ular occasion. The Court’s position is stated 
in a few words. The Court said: 


“Appellant offered to prove by several wit- 
nesses that the general reputation of the de- 
ceased was that he was in the habit of getting 
drunk and driving an automobile at a rapid 
and dangerous speed, in disregard of his own 
safety and the safety of others. This testimony 
the court refused to permit to be given to the 
jury, upon the ground that such testimony 
would not tend to establish the fact that the 
deceased was driving recklessly, and not in the 
exercise of ordinary care, at the time he was 
killed. It would have been permissible for ap- 
pellant to prove, if it could, that the deceased 
was drunk at the time he drove his automobile 
against appellant’s car, fer the reason that this 
fact would tend to show negligence on the part 
ot the deceased. It would tend to prove such 
fact, for the reason that intoxication tends to 
lessen and sometimes to destroy the powers of 
observation and the element of caution. As said 
by Scotland’s bard: 

Inspiring, bold John Barleycorn, 

What dangers thou canst make us scorn! 

“The fact of intoxication being relative, any 
fact which would legitimately tend to establish 
such fact was also relative. We think the 
fact that a person was in the habit of getting 
drunk, and while in such condition driving 
recklessly upon public highways, roads and 
street crossings, would be a matter for the 
proper consideration of a jury as to whether or 
not he was intoxicated at the time of his in- 
jury, and we think that his habit in this re- 
gard could be proven by general reputation. 
We do not think it would be permissible to 
prove particular or isolated instances as to his 
reckless driving while drunk. 


“We hold that for the reasons stated this 
cause should be reversed and remanded for a 
new trial in accordance with this opinion, and 
it is so ordered.” 

Our contemporary, the New York Law Jour- 
nal, attacked the decision on the ground that 
the question at issue was not as to the general 
habits of the motorist, and certainly not as to 
his reputation, but the issue was as to his con- 
duct on the specific occasion in question, and 
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that issue should not be decided by evidence 
of general reputation as to his habits. 


No rule of evidence is more difficult to apply 
than the rule of relevancy. Every fact testi- 
fied to at a trial must be relevant, that is, it 
must have some logical connection with the 
fact to be proven. It is hard to fix any definite 
limits to this rule. We are all more or less 
convinced by an accumulation of facts, any one 
of which, in themselves might be insufficient 
to prove the fact in issue, yet taken in conjunc- 
tion with other facts lead to a certain belief 
which proves or disproves the point in issue. 
There is not a lawyer who if he were to imagine 
himself on a jury that was trying a case involv- 
ing careless driving of an automobile who would 


not candidly admit that the reputatic~ a 
driver for careless driving while intcsic*tes «5 
well as his habit of getting drunk ai: iv: 


ing his machine while in that condition, wouid 
have or at least might have much to do with 
his judgment in the particular case. Our 
courts spend altogether too much time in de- 
bating questions of relevancy. Evidence should 
be regarded as relevant if it is conceded that 
any logical mind would connect the fact in 
issue with the fact to be proven. The connec- 
tion may be weak and inconclusive or it may be 
strong and convincing but such distinctions af- 
fect only the weight of the testimonv and not 
its relevancy. 


Now, ordinarily, the manner in which the de- 
fendant acted in another case is res inter 
alios acta and proof thereof is not admissible, 
for, as a general rule, it would not be a fair 
inference that a person will always act in each 
specific case in the same manner. But while 
previous specific acts are inadmissible, as the 
court well says in the principal case, 2 man’s 
habits or rather his reputation, which is all that 
can be proven, is admissible as this shows the 
motive of the person and the processes of his 
subconscious self over which he has little con- 
trol and which usually react in the same way 
under similar circumstances. Courts in exclud- 
ing evidence of this kind have not always been 
careful to make this distinction. Moreover, 
while it is true that the general character of 
the defendant, his standing in the community, 
is not a fact usually relevant in civil proceed- 
ings, evidence of a specific habit or motive 
which would tend to explain the conduct of a 
person is clearly admissible. 

We are aware that there are some authori- 
ties that may be cited against the decision of 
the Texas court but we are convinced from a 
careful reading of many of these decisions that 
these courts have simply followed mechanically 





a few earlier decisions without regard to the 
distinctions to be observed. These decisions 
have made the law ridiculous since they con- 
vey to the mirid of a laymen that rules of 
relevancy are intended more to prevent the jury 
from getting at all the truth in the case, than 
to aid them in securing all the information pos- 
sible which would tend to convince an ordinary 
man of the accuracy of his judgment. 








THE RIGHT OF A RAILROAD TO 
RECOVER DAMAGES FROM THE 
UNITED STATES FOR INJURIES 
ACCRUING DURING THE PER- 
IOD OF GOVERNMENTAL CON- 
TROL. 


The long-questioned authority of the 
Federal Government to exercise exclusive 
dominion over the common carriers of the 
country has been demonstrated; such re- 
gime has come; whether it has gone re- 
mains for further demonstration. 


Under just what express constitutional 
declaration or grant Congress assumed the 
power to take physical control, dominion 
and operation of the railroads of the coun- 
try—including the power to extend, im- 
prove, alter, change, modify, or abandon 
—has not yet been clearly pointed out, but 
we assume that any authority—legislative 
or otherwise—exercised or delegated by 
Congress, pertaining to the railroads of the 
country, is found in Clause 3, Section 8, 
Article 1 of the Constitution, vesting in 
such bodies “power to regulate commerce 
with the foreign nations, and among the 
several States and with the Indian tribes.” 
It is not found in the vested power to “pro- 
vide for the common defense and general 
welfare of the United States,” because that 
constitutional expression seems now to be, 
by judicial interpretation, limited to the 
function of an adjective qualifying the pur- 
poses for which Congress may levy taxes.’ 


(1) United States v. Boyer, 85 Fed. 432; 
Story’s Const., Sees. 907-908. 
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But the authority under the first-cited 
power, namely, “regulation of commerce, 
etc.,” is undoubted, as the purview of leg- 
islative jurisdiction thus created seems to 
be as ubiquitous as commerce itself. In- 
deed, as our courts have determined, ‘‘com- 
mercial intercourse is an element of com- 
merce which comes within the regulating 
power of Congress,’* and “commerce is 
traffic, but it is more. It embraces also 
transportation by land and water;’’* and, 
finally, “Congress has visitatorial power 
over State corporations in the exercise of 
its power to regulate interstate commerce” 
and “the transportation of persons and 
goods between the different States, and be- 
tween the States and foreign countries, 
constitutes interstate and foreign com- 
merce.””* 


This regulatory power Congress finally 
and fully exemplified by its Act of Febru- 
ary 4, 1887,° now so extensively known as 
the “Interstate Commerce Act.” By this 
act, Congress placed its hand on the oper- 
ation, control, practical utility and, prob- 
ably, existence of the railroads. The act, 
as originally passed, has been extended as 
to power and purpose by numerous amend- 
ments, and—as it appears to us, all look- 
ing to the ultimate improved service to the 
country, and longevity of the institutions 
brought under the sovereign protection and 
restraint—has been imposed through reg- 
ulatory legislation, which must constitute 
one of the strong elements of efficiency to 
the nation’s endurance and strength in 
times of distress or jeopardy; and, as the 
necessity or propriety of such extended 
power upon the part of the Government, 
and the more important recognition of duty 


(2) Pensacola Telegraph Company vy. West- 
ern Union Telegraph Company, 96 U. S. 9, 24 
L. ed. 708. 

(3) Chicago, Etc., Ry. Co. v. fuller, 17 Wal- 
lace 568; Addyston Pipe, Etc., Co. v. U. S., 175 
U. S. 241. 

(4) I. C. C. v. Goodrich Transit Co., 224 U. 
S. 194, 32 Sup. Ct. 436; Ried v. Colorado, 187 
U. 8S. 146, 23 Sup. Ct. 92. 

(5) Chap. 104, 4 Stat. L. 379. 





upon the part of the carriers has been felt, 
Congress has invariably responded with 
the proper outline or designated limitations 
of such powers or duties; and, to this end, 
Congress, in 1906, grafted on to the bill 
the following amendment, § 6: 


“That, in time of war, or threatened 
war, preference and precedence shall, upon 
the demand of the President of the United 
States, be given over all other traffic, to the 
transportation of troops and material of 
war, and carriers shall adopt every means 
within their control to facilitate and ex- 
pedite the military traffic.” 


In the Naval Appropriation Act of Au- 
gust 29, 1916, this further duty was added 
by Congress: 


“and in time of peace, shipments consigned 
to agents of the United States, for its use, 
shall be delivered by the carriers as prompt- 
ly as possible, and without regard to any 
embargo that may have been declared, and 
no such embargo shall apply to shipments 
so consigned.” 


Under the Army Appropriation Act of 


the same date, the following additional 
power was lodged in the President: 


“Transportation of Troops in Time of 
War—Taking Over Facilities—The Presi- 
dent, in time of war, is empowered, through 
the Secretary of War, to take possession 
and assume control of any system or sys- 
tems of transportation, or any part there- 
of, and to utilize the same, to the exclusion 
as far as may be necessary of all other 
traffic thereon, for the transfer or trans- 
portation of troops, war material and equip- 
ment, or for such other purposes connected 
with the emergency as may be needful or 
desirable.” 

At the time of the enactment of these 
several amendments, there were events 
transpiring which visualized and vitalized 
the efficacy of the provisions and their im- 
portance to the nation’s welfare, and these 
provisions—so far as regulatory potentiali- 
ties are concerned—seemed almost unlim- 
ited in scope. But they did not go to the 
extent of vesting in the executive authori- 
ties of the nation the power to lay hands 
on the physical properties of the carriers, 
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except for the purpose of transporting 
troops, war material and equipment. But 
the Senate and the House of Representa- 
tives—divining the possibility of a combina- 
tion of conditions which might make such 
step desirable—passed certain joint reso- 
lutions (April 6 and December 7, 1917) by 
which such authority was expressly dele- 
gated ; and, in pursuance thereof, the Chief 
Executive, on December 26 of that year, 
by proclamation in that behalf enacted, did, 
through his proper agencies, take posses- 
sion—at least, constructively—and entered 
upon the control, operation and utilization 
of the transportation systems within and 
under the jurisdiction of the United States. 

Now, as has been pretty conclusively il- 
lustrated by judicial announcement, the reg- 
ulatory power of Congress over the instru- 
ments of commerce involved is practically 
unlimited, so long as exercised within the 
purview of the constitutional vestiture of 
power in Congress. 

But, of course, the regulation, and the 
taking into custody to the exclusion of the 
rightful owner, are different things, and 
while the regulatory power, so long as ex- 
ercised in a manner not to destroy prop- 
erty interests, is not limited or curtailed 
by constitutional inscription, yet the tak- 
ing of the property, for whatever purpose, 
in war or out of war, is inhibited by the 
Fifth Amendment to the Federal Constitu- 
tion, unless the taking is met with due 
compensation for the thing taken; and, of 
course, this property interest is not con- 
fined to the tangible, physical thing, but ex- 
tends as well to existing business, and the 
acknowledged right to do business, and any 
injury to the established business in the 
way of diminishing the scope or quantum 
thereof, or depreciating its earning capacity, 
is now clearly recognized as an invasion of 
property interest, and a deprivation of prop- 
erty, which, if done by the public for the 
public good is protected by constitutional 
guaranty of compensation ; and, if it should 
appear that any carrier embraced within 





the operation of the Federal Control Act 
(passed March 29, 1918, which was for the 
purpose of carrying into effect the Presi- 
dent’s proclamation of December 26, 1917) 
has been injuriously affected in any prop- 
erty right—which injury is capable of com- 
pensation in damages—the primary right 
to such damage is unquestioned, because it 
has been well established that even a gov- 
ernment, this Government, recognizes an 
obligation to make reparation for a wrong 
done by it, even though no provision is 
made by statute or otherwise for suit 
against the Government, or no remedy de- 
fined whereby the reparation may be en- 
forced.® 


It is likewise generally recognized that 
parties injured by sovereign action, in the 
absence of other remedies, have their ap- 
peal to Congress, where speedy and ade- 
quate justice, without fear or favor, ought 
to be hoped for. 


But the question with which we now 


have to deal is the right of the carrier 
to recover through the method and chan- 
nels known to the profession, that is, the 
right to recover in spite of the denial of 
liability on the part of the Government, 
and the very first question which natural- 
ly presents itself to the lawyer is, “What 
is the remedy, and where is the forum?” 
and the first headline which mentally pre- 
sents itself in response to this query is the 
fundamental rule, “That the United States, 
except by its own consent, cannot be sued.”’ 


In seeking for express authority to sue 
for injury done through the application of 
the Federal Control Act, we will probably 
be disappointed, but we are encouraged by 
the rule now established, that the United 
States is liable for a breach of its contract, 
just the same as any other contracting par- 
ty, and it is pretty well established that if 
no other forum is designated, through 


(6) Chicago, Northwestern Ry. Co. v. United 
States, 105 U. S. 680. 

(7) United States v. Verdier, 164 U. S. 216, 
17 Sup. Ct. 42. 
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which to seek redress, that complaint filed 
in the Court of Claims will find a welcome 
jurisdiction. The first paragraph of Sec- 
tion 145 of the judicial act, Fifth Federal 
Statutes Annotated, page 649, provides: 


“All claims (except for pensions) found- 
ed upon the Constitution of the United 
States or any law of Congress, upon any 
regulation of an Executive Department, up- 
on any contract, express or implied, with 
the Government of the United States, or 
for damages, liquidated or unliquidated, in 
cases not sounding in tort, in respect of 
which claims the party would be entitled 
to redress against the United States either 
in a court of law, equity or admiralty if 
the United States were suable.” 

So, clearly would it appear, that if the 
contract hereinafter referred to were 
breached by the Government, to the car- 
rier’s injury, an action would lie properly 
lodged in the Court of Claims; also, would 
it lie, if the claim is founded on the Con- 
stitution (which it probably may be), un- 
der the subject herein involved, if it 
amounts to the taking of property in any 
of its various phases without due compen- 
sation, or even without a contract, if the 
application of this law resulted in an in- 
iury to the aggrieved party. It is quite 
probable that the language above quoted 
is quite broad enough to proffer the re- 
dress. Certainly, if the injury grows out 
of the plain violation of the express con- 
tract, the remedy is defined (Chicago 
Northwestern Ry. Co. v. United States, 
supra), unless it should be determined that, 
by the express provisions of the Federal 
Centrol Act, a different tribunal was des- 
ignated for the adjudication of all ques- 
uons of damage arising under the opera- 
tion of the Act; for it seems to be settled 
that a statute “by providing a particular 
remedy or tribunal, manifests an intention 
to prohibit other remedies or tribunals.’’® 


It does not appear that such separate 
tribunal was established by the Act in ques- 


(8) The Dollar Savings Bank v. United 
States, 19 Wal. 227. 





tion. Section 3 thereof provides a special 
tribunal, called a board, and provides that 
it shall be created or constituted by appoint- 
ments made by the Interstate Commerce 
Commission. But a careful reading of the 
statute discloses that the only power of 
this board is to determine the question of 
compensation to be paid to the road, in the 
sense in which that term is used in the stat- 
ute, and no other power or jurisdiction that 
we can ascertain is confined to such board. 
All other matters of dispute or difference 
which may arise between the Government 
and the railroad, in effect seems to be left 
to agreement, and if not so settled, the 
method seems undetermined, except as 
above mentioned, by action through the 
Court of Claims; and, even though it be 
conceded that the remedy of suit through 
the Court of Claims is preserved, yet how 
far it will avail a railroad company that 
signs one of the forms of contract provided 
yeder the direction of the Director Gen- 
eral is a very serious question. Almost 
every source of damage that could possibly 
be anticipated was, in general terms, men- 
tioned in Paragraph A, Section 3, to said 
contract, and the carrier required to waive 
any injury which might result through any 
of the agencies mentioned. 


The contract is ostensibly an agreement 
for the compensation which the carrier 
should receive for the use of the trans- 
portation system taken from it by the Gov- 
ernment, but the language of the preamble 
does not so limit the scope of the contract. 
It describes it as 


“such agreements as may be necessary and 
expedient with the several carriers, or other 
persons in interest, respecting compensa- 
tion in every other matter concerning which 
it may be necessary or expedient to deal, 
ete; ” 


then Section 3 of the contract provides: 


“The Company accepts all the terms and 
conditions of the Federal Control Act and 
any regulation or order made by or through 
the President under authority of said act 
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or of that portion of the act approved Au- 
gust 29, 1916, referred to in paragraph (a) 
of the preamble to this agreement which 
authorizes the President in time of war to 
take possession, assume control and utilize 
systems of transportation; and the Com- 
pany further and expressly accepts the 
covenants and obligations of the Director 
General in this agreement set out and the 
rights arising thereunder in full adjustment, 
settlement, satisfaction, and discharge of 
any and all claims and rights, at law or 
in equity, which it now has or hereafter can 
have, otherwise than under this agreement, 
against the United States, the President, 
the Director General, or any agent or 
agency thereof, for compensation under 
the Constitution and laws of the United 
States for the taking possession of its prop- 
erty, and for the use, control, and opera- 
tion thereof during Federal control, and 
for any and all loss and damage to its busi- 
ness or traffic by reason of the diversion 
thereof or otherwise which has been or 
may be caused by said taking or by said 
possession, use, control and operation.” 
Certain elements of anticipated damage 
shall be submitted under the terms of the 
contract to adjustment by the Director Gen- 
eral, and if the carrier is not satisfied with 
this determination of it, he has his ap- 
peal to the Interstate Commerce Commis- 
sion, whose decision shall be final. As to 
such elements of damage, it is quite prob- 
able that the method agreed upon by the 
contracting parties will be held to be ex- 
clusive, if presented to the courts. Just 
how far the contract constitutes an indorse- 
ment by the carrier of all the terms and 
provisions of the Federal Control Act, and 
likewise the recitations in the President’s 
proclamation of December 26° is a mat- 
ter which the courts in some way may prob- 
ably be called upon to determine or de- 
fine. If such recitations are so completely 
drafted by reference into the contract as 
seemed to have been contemplated, it is 
difficult to promise much to the carrier as 
fruition for any legal proceedings which it 
may institute. 


(9) Supra. 





The first paragraph of the preamble re- 
fers to the several proclamations, and con- 
gressional enactments involved in the act 
of taking over the roads, and providing for 
the contract.’ 

“The Company accepts all the terms and 
conditions of the Federal Control Act, and 
any regulation or order made by or through 
the President under authority of said act, 
or of that portion of the act approved Au- 
gust 29, 1916, ete.” 

Now, the proclamation purports to have 
been made in pursuance of this act, and the 
resolutions above referred to. The proc- 
lamation recites as reasons for the taking 
over of the roads as follows: 

“First, to enable the railways to handle 
more traffic; second, to save the railway 
companies from bankruptcy, and thereby 
prevent a national financial catastrophe 
which the bankruptcy of the railroads 
would cause; and, third, to solve the rail- 
road labor problem.” 

Should it be conceded that the deplor- 
able condition recited existed at the time, 
and in the manner therein stated, and that 
the catastrophe therein alluded to really 
impended, and further, conceded that the 
taking over by the Government did avert 
the threatened disaster to the railroad com- 
panies, then proof of injury in the face of 
such confessed conditions is a matter dif- 
ficult to conceive. But that question is 
rather beyond the scope of this paper, and 
Congress .itself seems not to have con- 
sidered it seriously, or as binding, because 
by the recent Transportation Act it recog- 
nizes the possibility of certain injuries not 
yet provided for, or compensated for, and 
seems to recognize the probable call for 
recompense in line of such injuries, and the 


‘revolving fund created by the Federal Con- 


trol Act for the relief of crippled or needy 
railroads is continued, and practically made 
permanent by the Transportation Act last 
above referred to. 

It is to be hoped that a wise and business- 
like administration of the Transportation 


(10) By Section 3, supra. 
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Act will largely remove the necessity of 
any forensic action for the recovery of 
damages contemplated by the subject title 
of this paper, and that the carriers may 
have unbounded confidence in the fairness, 
justness and magnanimity of the Govern- 
ment, acting through its properly consti- 
tuted authorities, in making full and com- 
plete satisfaction for any injury which may 
have resulted in the exercise of what was 
believed to be, and which unfolding evi- 
dence in time may disclose to have been, a 
wise and necessary precaution for the con- 
servation and perpetuity of the stability 
and prosperity of the nation. 


Jesse G. NorTHCUTT. 
Denver, Col. 








BILLS AND NOTES—DIRECTORS AS IN- 
DORSERS. 





KEISER vy. BUTTE CREEK CONSOL. 
DREDGING CO. et al. (two cases). 





District Court of Appeal, Second District, Di- 








vision 1. California. June 1, 1920. 
191 Pac. 552. 
The fact that defendants, indorsers of cor- 


poration’s notes, were also directors or officers 
with full knowledge of the corporate affairs 
and of the failure to pay the note does not 
excuse lack of notice of presentment and dis- 
honor. 


JAMES, J. Separate appeals were taken in 
the two actions the titles of which appear first 
above. As precisely the same questions of law 
were involved, the parties stipulated to present 
both cases upon one record and one set of briefs. 
The appeals were taken by the plaintiff from a 
judgment entered in favor of respondents, the 
latter being indorsers upon two promissory 
notes executed by the defendant corporation in 
favor of the plaintiff. All of the respondents 
except Ira D. McCoy, as well as the plaintiff, 
were, at the times the two promissory notes 
were executed, directors of defendant corpora- 
tion. McCoy was secretary of the same corpora- 
tion. All of the respondents were at all times 
familiar with the transactions having to do 
with the execution of the two notes, and had 





actual knowledge of the fact that the notes were 
not paid at maturity. It is admitted that no 
formal] presentment and demand for payment of 
the obligations was made upon the makers of 
the notes, and no notice given to the indorsers 
of dishonor thereof. 


The first point made on behalf of appellant 
is that the directors and McCoy the secretary 
(the indorsers) at all times had full knowl- 
edge of the fact that the corporation had not 
satisfied its obligations to the plaintiff, relieved 
him of the duty of making demand upon the 
payor and giving notice of dishonor to the in- 
dorsers. Appellant cites to this point a decision 
from another state which supports that view, 
the case being Hull v. Myers, 90 Ga. 674, 16 S. 
E. 653. Respondents make question with the 
soundness of that decision, claiming that its 
reasoning is illogical, and refer to the case of 
Hudson Furniture Co. v. Harding, 70 Fed. 468, 
17 C. C. A. 203, 30 L. R. A. 513. In the latter 
decision the federal court distinctly decides the 
question the other way, and refers pointedly 
to Hull v. Myers, with this observation: 


“The case of Hull v. Myers, 90 Ga. 674, 16 
S. E. 653, is urged upon our attention in sup- 
port of this contention. The decision of the 
court upon this question is bottomed, as we 
think, upon incorrect reasoning, and is without 
the support of authority.” 

Upon an examination of the two decisions, 
we prefer the determination as made in the fed- 
eral case as representing a more careful con- 
sideration of the question and better logic in 
its reason. Respondents also cite McDonald v. 
Luchenbach, 170 Fed. 434, 95 C. C. A. 604, and 
Houser v. Fayssoux et al., 168 N. C. 1, 83 S. 
E. 692, Ann. Cas. 1917B, 835, both of which 
give support to the proposition that the fact 
that an indorser on a note of a corporation 
is also a director, with full knowledge of the 
corporate affairs, does not excuse the lack of 
notice of presentment and dishonor. In this 
case it was shown that the various indebted- 
nesses of the defendant corporation, including 
that to the plaintiff, were discussed at different 
meetings of the board of directors, both before 
and after the particular obligation sued upon 
here became due. In so far as those discussions 
showed familiarity of the indorsers with the 
true situation as to nonpayment of the obliga- 
tions, they add nothing to the statement of fact 
already made herein and conceded by respond- 
ents, that the indorsers at all times were pos- 
sessed of such knowledge. 

Appellant further argues, however, that after 
the maturity of the two notes and at a meet- 
ing of the directors at which all of the indorsers 
were present, a statement was made by one of 
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the directors which was in itself of potent ef- 
fect in establishing a waiver of the notice to 
the indorsers. This statement was testified by 
plaintiff to have been made by respondent Hub- 
bard in which Hubbard said to the plaintiff: 


“‘Can’t you just wait? You are taking no 
risk whatever; we are all responsible on that 
note—on those notes.’ Nobody said anything 
to the contrary. That statement was made in 
the presence and hearing of each of the parties 
whose names appear on the back of the notes.” 


The secretary and several of the directors 
testified that they were present at the meeting, 
and did not hear any one reqttest the plaintiff 
to forbear payment of the note. This testi- 
mony created a conflict as to a portion at least 
of the statement made by plaintiff attributing 
the words quoted to Hubbard. It left lacking 
categorical contradiction of the words, “You 
are taking no risk whatever; we are all re- 
sponsible on that note—on those notes.” There 
is merit in the argument of respondents that 
the court in drawing its deductions had the 
right to conclude that no part of the statement 
attributed to Hubbard was made. However, 
conceding that the contradiction which in ex- 
press terms only covered a portion of the Hub- 
bard statement left without denial the asser- 
tion of Hubbard that plaintiff was taking no 
risk, that “we are all responsible,” we do not 
believe that this expression was of such posi- 
tive scope as to entitle it to be conidered as 
evidence of a waiver of the presentment and 
notice of dishonor. Strict proof is required, and 
statements to bear the import attempted to be 
attached to those here made must be clear and 
unequivocal. Keyes v. Fenstermaker, 24 Cal. 
329. In that case it is said that the law is 
settled that a promise to pay by an indorser, 
made after maturity with full knowledge of the 
payee’s neglect to make demand and give no- 
tice, must be established by clear and distinct 
evidence. To the same effect is another case 
cited by respondents, to-wit, Glidden v. Cham- 
berlin, 167 Mass. 486, 46 N. E. 103, 57 Am. St. 
Rep. 479. 


The points discussed are the principal ones 
argued upon this appeal. Under the evidence 
shown, we think that the court was justified in 
each of the findings made. We conclude also 
that the rulings upon the admission of evidence 
were without prejudicial error. 

The judgments are affirmed. 


We concur: CONREY P. J.; SHAW, J. 


Note—Necessity of Notice of Dishonor to Di- 
rectors Signing as Indorsers—The case of Hull 
v. Myers, 90 Ga. 674, 16 S. E. 653, says: “Good 
sense, good morality and good faith are one and 





the same so long as they are not sundered 
violently by legislation or ignorantly by judi- 
cial error. * * * We can and do hold that 
accommodation indorsers who represent their 
insolvent principal in procuring a loan of money 
for the principal’s use, upon a promissory note 
which they cause to be made in his name and 
which they indorse in their own names, they 
having at the time full control of his business 
and all his assets, and their relation to him be- 
ing such as to make it their duty to see that the 
note is provided for and paid at maturity, are not 
entitled to notice of its dishonor.” 


It seems to me this would not be the case 
if the principal were an individual, instead of a 
corporation, for an individual might have other 
means than those in possession of his effects, and 
then the control that was existing at the time 
a note is given might be temporary in its nature. 
And so far as a corporation being the principal 
the controllers might lose their control at ma- 
turity of the note. 


The Hull case has some support for the prin- 
ciple it lays down. Thus Mercantile Bank v. 
Busby, 120 Tenn. 652, 113 S. W. 390, it was 
argued that the negotiable instruments law made 
indorsement merely prima facie evidence of lia- 
bility, citing McMoran y. Lange, 49 N. Y. Supp. 
310, 25 App. Div. 11, and the Tennessee Court, 
says it is not necessarily true that indorsement im- 
parts absolute liability, but “the real contract can 
be shown now as: fully as before the passage 
of the negotiable instruments act,” but “as to 
innocent holders for value, the rule, of course, 
would be otherwise and the statute would ap- 
ply,” therefore the Court concluded in an action 
between original parties, there was no necessity 
to give stockholder indorsers, where there was 
an understanding they would be bound equally, 
this understanding constituting them joint mak- 
ers. This ruling was applied in Georgia on a 
Tennessee contract. Burke y. Rutland, 15 Ga. 
App. 26, 82 S. E. 580. 


And in New York it has been ruled knowl- 
edge of an officer of a corporation of the non- 
payment of a note indorsed by him is sufficient 
without formal notice of its dishonor. Merrell 
Chem. Co. v. Root, 152 N. Y. Supp. 366. 


In Gleason y. Lichty, 62 Wash. 656, 114 Pac. 
518, it was said: “Appellant argues that the 
note was in possession of Mr. Lichty or under 
his control at the time it became due. When 
the note was made Mr. Lichty was an officer of 
the insurance company, the maker of ‘the note. 
He was also her agent to collect the note. He 
was the person to whom Mrs. Gleason looked for 
payment of the note. At the time the note ma- 
tured, the insurance company was in the hands 
of a receiver, and Mr. Lichty was not in con- 
trol of the affairs of the company. * * * He 
had the note in his possession on the day it 
should have been paid. He knew that it was not 
paid. He was not entitled to further notice as 
an indorser.” 


Similarly it was concluded in a case where 
the indorser was president of a corporation 
maker, and it had been adjudged a_ bankrupt. 
This was held conclusively to show waiver of 
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notice of dishonor. J. W. O’Bannon Co. vy. Cur- 
ran, 113 N. Y. Supp. 359, 129 App. Div. 90. 

There are many cases which support the view 
held in the instant case, but it does not readily 
appear why a thing conclusively known to an in- 
dorser should be given notice of to him. It 
cannot serve any good purpose to go through a 
mere formality after the time when a note has 
matured and is dishonored. Indorsers under 
such circumstances have no interest to be sub- 
served by notice, and maturity having arrived 
there are no bona fide holders afterwards to 
come into view. 

cC. 








ITEMS OF PROFESSIONAL 
INTEREST. 


MR. O’DONNELL’S TRIBUTE TO MR. 
CARSON. 


T. J. O'Donnell, of Colorado, in his speech 
at the banquet which closed the meeting of 
the American Bar Association in St. Louis, paid 
the following beautiful tribute to Hon. Hampton 
L. Carson, of Philadelphia, the retiring Presi- 
dent of the American Bar Association: 


“You, sir, are no smatterer in any branch of 


knowledge. You Have drunk deep of the Pier- - 


ian Spring. 

Notwithstanding you have cultivated many 
fields of learning which few of us ever enter, 
though poetry lives in your heart and leaps 
bubbling from your lips—though art acknowl- 
edges you a master; though you serve cease- 
lessly at the altar of history, and Philadelphia 
and Pennsylvania owe you a debt for work 
which would seem enough to fill one life— 
the law is your true mistress to whom you 
ever return and who has no cause of jealousy. 


Your study of the law has not been circum- 
scribed by the boundaries which generally lim- 
it the members of the profession. You have 
analyzed the soil in which law first took root. 
You have dug down deep and found the roots 
and followed them to their remotest extremi- 
ties. You have noted every ring which marks 
the growth of the trunk, and you know where 
and why every branch sprung from the parent 
tree. 

Your Magnum Opus—tThe History of the Su- 
preme Court of the United States—in which 
you give “an account of the establishment and 
organization of the tribunal, the development 
of its authority, the manner in which its great 
powers have been exercised, and an exploration 





of the sources of its jurisdiction to the earliest 
period of our national life,” forever places you 
in one of the secure niches of the temple of 
fame. 

What a fascinating work it is! 

A subject which in other hands had proven 
as dry as one-half of one per cent you have 
made as continuously interesting as Macaulay’s 
History of England, and yet your work is a 
history and not merely an eulogy of an indi- 
vidual character of history. 


As with chisel or with brush held in master 
hand, the great, artist lines the features of 
his subject so that the beholder sees on the 
canvas or in the marble the living man, you 
in a true epic of heroic prose have delineated 
the characters of the famous judges of that 
great court and spread before us pages con- 
taining the psychology of the momentous 
events which are to influence the people of 
this continént until it shall join the lost Atlan- 
tis. 

You, sir, have laid the American Bar under 
another obligation—you have gathered together 
the works and connected the portraits and 
garnered curious mementos of the lawyers 
whose names are blazed along the trail of 
our civilization leading up to the plane from 
which we look down to that far time when the 
first lawyer made the first plea for justice by 
man to man. 


What American is not proud that the Com- 
mission of Sir William Blackstone as Judge, 
under the Great Seal, has found domicile with 
this priceless collection of legal bibliography 
of an American lawyer. 


We are proud, too, sir, that much learning 
has not made you mad—the fads of the re- 
formers have never fastened to you—the 
dreams of the dreamers have never been reali- 
ties to you. Behind the well dressed parlor 
Bolshevist you see the grinning face, the cruel 
leer and the unsheathed knife of the assassin 
of civilization. 


The precepts of liberty proclaimed in your 
native city in 1776, the great practical prin- 
ciples of free government embodied in the Con- 
stitution molded there eleven years later— 
these and the God of your fathers have suf- 
ficed for you; you have made yourself no other 
God, nor worshiped any false gods. 


I offer no flattery, sir, when I apply to you 
what Chesterfield said of Bolingbroke, “He 
adorned whatever subject he either spoke or 





Ss_ mH 


Las onal 


enoe om Me 


adnoaevwnan 


Vou. 91 


CENTRAL LAW JOURNAL 


289 








wrote upon,” nor do I take any liberty with 
the truth when I liken you to 


“* * * the famous orators * * * 
* * * whose resistless eloquence * * * 


Shook the arsenal, and fulmin’d over Greece, 
To Macedon, and Artaxerxes’ throne.” 

We are proud, sir, that the luster of your 
name is to illumine the roll on which are in- 
scribed the names of the great men who have 
preceded you in the high office you quit to- 
night.” 





THE PERMANENT COURT OF INTERNA- 


TIONAL JUSTICE.* 


Article 14 of the Covenant of the League 
of Nations provides: 

“The Council shall formulate and submit to 
the members of the League for adoption plans 
for the establishment of a Permanent Court of 
International Justice. The Court shall be com- 
petent to hear and determine any dispute of 
an internationa] character which the parties 
thereto submit to it. The Court may also give 
an advisory opinion upon any dispute or ques- 
tion referred to it by the Council or the As- 
sembly.” 


The desirability of such a Court and the 
difficulty of formulating plans for its estab- 
lishment have alike Ween recognized, but a 
first, and no doubt effective, step was taken in 
the appointment of the Commission of Jurists, 
which included Mr. Elihu Root and Lord Phil- 
limore, to prepare a scheme. In his address 
at the opening session of the Commission, M. 
Leon Bourgeois emphasized that the perma- 
nent Court was not to be a Court of Arbitra- 
tion, but a Court of Justice, and to the project 
of setting up a Court of Justice he said there 
were no real opponents, though there were cer- 
tain eminent jurists who would prefer to re- 
serve, until some fresh arrangement, the or- 
ganization of the League of Nations itself. The 
League, however, has been organized, though 
its full realization is still postponed—post- 
poned till the other great States of the world 
who are now outside become members—and 
the Permanent Court of Justice will soon, it 
may be anticipated, be in existence. For five 
weeks the Commission has been at work, and 
it has produced a draft statute for the con- 
stitution of the Court which will be submitte~ 


{This interesting comment on the Permanent 
Court of Arbitration by the editor of England’s 
greatest law journal will greatly interest law- 
yers in this country who have been anxious that 
out of the present troubled waters of interna- 
tional politics something might come which 
would help to insure a permanent peace for the 
world.) 





to the Council of the League, and later to the 
Assembly which has been summoned by Pres- 
ident Wilson to meet at Geneva on November 
15th. 

The draft statute proposes that the Court 
shall consist of fifteen members—eleven full 
or titular members and four substitutes—with 
a possible increase to twenty-one (fifteen titular 
and six substitutes). As to the selection of the 
judges, the difficulty has been to reconcile the 
claims of the Great Powers, who each claimed 
the appointment of a judge, and the smaller 
Powers, who, to the argument that the Great 
Powers supplied the ultimate sanction for the 
decisions of the Court, replied that all States 
are equal. In this dilemma use has been made 
of the Hague Court of Arbitration, and the rep- 
resentatives on that Court of the members of 
the League, original and subsequently adher- 
ing, will draw up a list of persons eligible, not 
more than two for each Power or group of 
Powers. In this task, they will obtain assist- 
ance from the High Courts of Justice, Facul- 
ties and Schools of Law, and other accredited 
legal bodies. The list of from 50 to 100 names 
thus prepared will be submitted to the Coun- 
cil and the Assembly of the League, which will 
proceed independently to the election, first of 
the titular, and then of the substitute judges. 
Since, on the Council, the Great Powers are 
preponderant, while the Assembly _ secures 
greater equality, and since an absolute major- 
ity of votes in both Council and Assembly is to 
be necessary for election, it is hoped that 
the tendencies of the two bodies will correct 
each other, and that appointments satisfactory 
to great and small Powers alike will result. 
If the three ballots allowed are indecisive, 
the matter is to be referred to a Joint Com- 
mittee of the Council and the Assembly—three 
members from each—and, failing decision by 
this Committee, the judges already elected will 
fill the vacancies. Provision is also made for 
securing that each of the actual parties to 
the dispute shall have a judge named by it- 
self on the Bench—a concession which seems 
to prejudice the impartiality of the Court. 
With regard to jurisdiction, questions of any 
nature can be submitted to the Court by agree- 
ment, but an obligation to submit questions 
will be obligatory on members of the League 
only,.as regards: 

(1) Interpretation of treaties. 

(2) Questions of international law. 

(3) Questions of fact which, if the fact 
were proved, would constitute a violation of in- 
ternational law. 


(4) Questions of redress or of reparation 
due for a violation of international law. 








. 


290 


CENTRAL LAW JOURNAL 


No. 16 








We had the pleasure recently of calling at- 
tention to an article in the Edinburgh Review 
on “The Future of International Law,” by Mr. 
Ronald F. Roxburgh (ante, pp. 510, 528). We 
have received a copy of a paper by Mr. Rox- 
burgh on “‘The Sanctions of International Law,” 
reprinted from the American Journal of Inter- 
national Law (January and April, 1920), to 
which the draft statute for the Permanent 
Court of International Justice gives special 
interest. M. Leon Bourgeois closed his open- 
ing address to the Commission of Jurists, to 
which we have referred above (passages from 
it were printed in the Times of June 18th), 
with some remarks on “the decisive problem of 
sanctions.” “What,” he said, “would be the 
efficacy, what would be the reality of a -sen- 
tence of the Court of Justice if it did not 
find in a strong organization of international 
institutions—what one calls, to use a technical 
term, the executor of these decisions?” And 
while he deprecated recourse to force, yet this 
might be necessary as a last resource—the 
opposing of the force of right to the force of 
violence. And to the same effect is Mr. Rox- 
burgh’s paper, though he makes the equally 
sound point that International Law cannot look 
to this method of enforcement unless it is 
founded on general consent. General consent is 
the foundation of all law, though for its main- 
tenance against wrongdoers force must be 
available. “In truth,” says Mr. Roxburgh, 
“there is no alternative to consent as the 
basis of the law of nations, and there is and 
can be no substitute for external power as the 
ultimate means of énforcing it.’ Of course, 
military intervention is not the only form 
which the enforcement of International Law 
can take. Moral disapprobation may do some- 
thing, though, as Mr. Roxburgh with too much 
truth points out, moral disapprobation is of lit- 
tle use where a lawbreaker achieves instant 
success, and there may be commercial and finan- 
cial pressure. These are contemplated in Ar- 
ticle 16 of the Covenant, which threatens the 
severance of all trade or financial relations 
with a member of the League resorting to war 
in breach of its obligations as specified in that 
article. Mr. Roxburgh appears to think that Ar- 
ticle 16 really introduces no new sanction. 
This may be so, but it seems to give a new 
definiteness to forms of sanction already exist- 
ing. But doubtless he is right in saying that, 
as in the past, so in the future, these sanc- 





tions will be employed if, and only if, the 
general body of the community so desires. In 
these and the above remarks we have by no 
means exhausted current important questions 
relating to the Covenant. There was, for in- 
stance, the illuminating debate in the House 
of Lords on the 22nd inst. on Lord Parmoor’s 
motion calling for information as to the ex- 
tent to which the provisions of the Covenant 
have become operative; in particular, why use 
was not made of Article II to prevent the at- 
tack of Poland on Russia; but perhaps it is as 
well that space fails us when we approach a 
subject which may be controversial.—Solici- 
tors’ Journal. 








HUMOR OF THE LAW. 


Judge—Have you anything to offer the court 
before sentence is passed on you? 
* Prisoner—No, your honor, my lawyer took 
my last dollar.—Irish World. 





The stranger approached the Washington po- 
liceman outside the union station and observed: 
“Say, I want to go to the White House.” 

“Now, look here,” the officer responded peev- 
ishly. ‘‘You’re the ninth candidate that’s come 
bothering me today, and it ain’t a bit of use. 
I’ve always lived right here in the District of 
Columbia, and haven’t got a vote.”—Judge. 





A lively example of French retort to royalty. 


is afforded by the story of Marshal Bassom- 
pierre and Louis XIII. The marshal had given 
his majesty an account of his embassy to Spain, 
setting forth the manner in which he had en- 
tered the Spanish capital mounted on a mule. 
“An ass seated on a mule!” exclaimed Louis, 
with a laugh. “Yes, sire,’ replied the mar- 
shal, “and the joke of it was I represented 
you!"—Philadelphia Public Ledger. 





Good election stories are not plentiful, espe- 
cially new ones, but here’s something that hap- 
pened a few years ago that is rather amusing. 
The manager of a shipyard assembled his em- 
ployes and told them that they might vote in 
a municipal election just as they pleased. 

“In fact, I shan’t even tell you how I am go- 
ing to vote,” he said; then added. “After it is 
all over I shall have a keg of beer brought into 
the yard.” (Hurrah! Hurrah! shouted the 
men.) “But I shan’t tap it unless Mr. Blank 
gets in.”—Boston Transcript. 
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1. Aetion—Inconsistent Remedies.—One may 
not assert and enforce two inconsistent modes of 
redress, and one may not split up his cause of 
action, so as to compel thereby the obligor of 
the debt to answer or respond twice for the pay- 
ment of the same claim.—Jonn Miller Co. v. 
Harvey Mercantile Co., N. D., 178 N. W. 802. 


2. Adverse Possession—Tacking.—A purchas- 
er of lands cannot tack onto his possession 
thereof after his purchase the possession by 
his seller of lands not included in the descrip- 
tion of the lands bought, or apparently intended 
to be conveyed, for the purpose of making up 
the statutory period of adverse possession.— 
Wilhelm v. Herron. Mich.. 178 N. W. 769. 


3. Attachment—Fraud.—The failure of one to 
carry out a promise to use money for a certain 
purpose when borrowing it would not amount 
to fraudulently contracting a debt, justifying at- 
tachment, unless the borrower intended at the 
time he made the promise not to keep it.—Tur- 
ner v. Spencer, Md., 111 Atl. 109. 


4. Attormey and Client—Attorney’s Lien—An 
attorney’s lien exists and is enforceable only 
against moneys or personal property acquired 
by services rendered in a particular action or 
proceeding by which the money or property is 
produced, and is limited to the price or value 
of the services rendered in producing the money 
or property.—Johnson v. Riddle & Ellis, Ala., 85 
So. 701. 





5. Confidential Relation.—Transactions be- 
tween an attorney and client will be most jeal- 
ously scrutinized, and, while not prohibited, the 
attorney when such a transaction is brought in- 
to question has the burden of showing that the 
transaction was fair in all respects and that no 
undue means were employed to obtain the 
client’s consent.—McLean v. Maloy, Md., 111 Atl. 
91. 


6. Bailment—Mutual Benefit.—-Where proper- 
ty is delivered to bailee for the mutual benefit 
of the parties in good condition and returned 
damaged, a presumption arises of negligence on 
the part of the bailee, and casis upon him the 
burden of showing the exercise of ordinary care. 
—Burley v. Hurley-Mason Co., Wash., 191 Pac. 
630. 





7. Bankruptey—Partnership.—The fact that 
a partner is a nonresident of the district and 
state in which the partnership is located in busi- 
ness does not affect the jurisdiction of the court 
in that district to adjudicate the partnership a 
ne re Flaherty, U. S. D. C., 265 Fed. 

i. 





8. Summary Proceedings. — Where at the 
time of its bankruptcy a corporation was en- 
gaged in manufacturing certain articles under a 
contract, the other party to the contract, by pre- 
senting a petition in the proceedings, alleging 
that it would suffer serious loss by delay, and 
obtaining an order permitting it to take posses- 
sion of the completed articles and materials on 
hand, on condition that it pay for the work done 
as soon as the amount could be ascertained, 
thereby submitted itself to the jurisdiction of 
the court to enforce such condition by summary 
order, and could not insist on a plenary action, 
in which it could litigate a counterclaim.—In re 
Barnes Gear Co., U. S. C. C. A., 265 Fed. 597. - 


9. Bills and Notes—<Acceleration. — A note 
having a provision for acceleration of time of 
payment of the principal if any installment or 
interest was not paid was nonnegotiable, and 
any subsequent purchaser or holder is held to 
stricter accountability as to notice of any infirm- 
ity in the title of the one transferring it than 
in case of a negotiable instrument.—Boyd v. 
Fearce, Cal., 191 Pac. 560. 


10. Check.—Where a check was deposited, 
to be delivered to a vendor of land on his deliv- 
ery of good abstract, ete., and the depositary 
delivered it without compliance with agreement, 
the check had no legal inception or valid exist- 
ence as such in the hands of rne vendor, ana 
one receiving it from the vendor has burden un- 
der Code 1907, § 5014, of proving that he ac- 
quired title as holder in due course.—Deshazo 
v. L. and E. Lamar, Ala., 85 So. 586. 


11. Estoppel.—The payee of an accepted 
draft or check has a right of action against the 
acceptor or a drawee, who by some recognition 
in writing may have estopped himself from de- 
nying liability—-Wilson & Co. v. Niffenegger, 
Mich., 178 N. W. 667. 


12. -Ignorance of Law.—The fact that the 
makers of the notes thought or did not know 
they were assuming any financial obligation, or 
that fact was not made known to them, at the 
time of signing, is not a defense to the notes. 
The rule as expressed by the maxim “Ignorantia 
iegis neminem excusat” applied.—Champlin v. 
Davis, N. J., 110 Atl. 921. 


13. Carriers of Goods—Perishable Property.— 
Where a carrier accepts a perishable shipment, 
as potatoes, it must use reasonable care to trans- 
port them without unnecessary delay, in view 
of the season of the year and condition of the 
weather, so as to prevent deterioration, and 
what is unreasonable delay is a question for the 
jury.—Louisville & N. R. Co. v. Farmers Prod- 
uce Co., Ala., 85 So. 578. 

14.—Carriers of Passengers—Rule of Evidence. 
The presumption of negligence as to a passen- 
ger raised by Civ. Code 1910, § 2780, is a rule 
of evidence and not a presumption of law, and 
ere be rebutted either by the testimony of the 
plaintiff or by that of defendant.—Southern Ry. 
Co. v. Winn, Ga., 103 S. E. 733. 


15. Certiorari—Quashing Writ. — Contentions 
rot presented to or decided by the Court of Ap- 
peals cannot be made the basis of a ruling 
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quashing its record on certiorari, on the ground 
its opinion is in conflict with controlling deci- 
sions of the Supreme Court.—State v. Ellison, 
Mo., 223 S. W. 671. ‘ 

16. Charities—Legacy. — The courts look 
kindly on legacies and devises to charity, and 
go to the full length of their ability to fulfill 
oe re Wilson’s Estate, Wash., 191 Pac. 

17. Compromise and Settlement—Considera- 
tion, asserted in good faith and upon reasonable 
grounds, is supported by a consideration.—Kies 
v. Searles, Minn., 178 N. W. 811. 

18. Contracts—Ambiguity——Where a _ written 
ecntract is ambiguous, the court should, so far 
as possible, put itself in the position of the 
parties at the time it was made, and from a 
consideration of the writing itself, its purpose, 
and the circumstances surrounding the trans- 
action endeavor to ascertain upon what sense 
and meaning of the terms used their minds met. 
—Coal and Delivery Co. v. Howard, U. S. Cc. C. 
A., 265 Fed. 566. 


19. Consideration. — Contracting parties 
usually engage upon rational considerations and 
to reasonable effects and ends, and, when the 
courts find it necessary to construe instruments 
of obligation, it is ever proper and often essen- 
tial for them to assume, at least prima facie, 
that the unreasonable and irrational was not 
the contractual intent—Smith Sons Lumber Co. 
v. Steiner. Crum & Weil, Ala., 85 So. 75x. 


20. Countermand.—So long as the right of 
countermand or rescission remains, a contract 
of sale is not binding on the parties.—Owens- 
boro Wagon Co. v. Benton Mercantile Co., Ala., 
85 So. 723. 


21. Corporations—Cancellation. — A court or 
equity has jurisdiction to compel the cancellation 
of old stock and the issuance of new stock in 
lieu thereof.—Oden v. Vaughn, Ala., 85 So. 779. 


_ 22. Directors as Trustees—The powers of 
directors as trustees, which they become under 
St. 1905, p. 493, as amended by St. 1907, p. 746, 
on a corporation forfeiting its charter for non- 
peyment of its license tax, must, under Civ. Code, 
§§$ 860, 2268, in absence of provision to the con- 
trary, be exercised by their united action. so 
that a deed by one of them, as an act in execu- 
tion of the trust, transfers no title, unless done 
in consummation of some disposition of the 
property made by all the truseees acting unitea- 
ly.—Anthony v. Janssen, Cal., 191 Pac. 538. 


23. Fiduciary.—The president of a telephone 
corporation, in bringing about a transfer of cers 
tain property rights to anvther corporation, 
acted in a fiduciary capacity, entitling the cor- 
poration of which he was president to any prof- 
its he might have made out of the transaction.— 
Keely v. Black, N. J., 111 Atl. 22. 


24. Fraud.—It is a fraud which no court 
will permit to allow officers of a corporation, 
who owned all its stock, after having agreed 
with a third person to transfer the property or 
the corporation to him, to transfer in the name 
of the company such property to one of their 
number between the time of the signing of the 
contract and the actual transfer of the prop- 
erty.—Creighton Gas, Electric Light & Power 
Co. v. Jamison, Neb., 178 N. W. 830. 


25. Criminal Law—Appeal and Error.—Where 
the jury convicted only of simple assault and 
battery, defendant cannot complain of error in 
the charge on atrocious assault and battery.— 
State v. Jayson, N. J., 111 Atl. 7. 


26.——Confession. — Although promises have 
been used to obtain a confession, where it ap- 
pears to the satisfaction of the judge that the 
influence of these promises were totally done 
away with before the confession is made. the 
evidence will be received—Andrews v. State, 
Ala., 85 So. 840. 


27. Discharge of Jury.—Threat by the court 
to discharge a jury, unless they should agree 
on a verdict, from further service auring tne 
term, held reversible error, because tending to 
coerce the jury ints agreeing on a verdict.— 
People v. Strzempkowski, Mich., 178 N. W. 771. 

28. Good Character.—It was error to refuse 
to instuct, at the request of defendant, that evi- 
dence of good character may of itself create a 
reasonable doubt, when without it none would 
exist.—People v. Billick, N. Y., 183 N. ¥. S 685. 
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29.——-Intent.—Proof of sales is competent to 
prove intent on prosecution, under Laws 1917, 
p. 60, § 17h, for being a bootlegger.—State v. 
Hessel, Wash., 191 Pac. 637. 


30. Photographs. — In a_ prosecution for 
murder, bloody garments and photographs of 
wounds upon the body of the victim are proper 
to be received in evidence, when sufficient foun- 
Cation has been laid, where they tend to illus- 
trate or make clear any controverted issue in 
the case.—Blazka v. State, Neb., 178 N. W. 832. 

31. Damages—Penalty.—A penalty, in contra- 
distinction to liquidated damages, is a sum in- 
serted in a contract, not as a measure of com- 
pensation for its breach, but rather as a pun- 
ishment for default or by way of security for 
actual damages which may be sustained by rea- 
son of nonperformance, and involves the idea of 
punishment.—Davidow v. Wadsworth Mfg. Co., 
Mich., 178 N. W. 776. 


32.——-Special.—In a suit for the breach of a 
contract, where the only damages sued for were 
special damages which were not recoverable, 
and the petition contained no prayer for nom- 
inal damages and no allegation of general dam- 
ages, the case falls within the general rule that, 
where only special and punitive damages are 
sued for, a judgment sustaining a demurrer to 
the petition will not be reversed because the 
plaintiff would have been entitled to recover 
ncminal damages if the allegations of the pe- 
tition as to damages had been sufficient to cover 
the same.—Geo. B. Curd Co. v. Meigs Lumber & 
Mig. Co., Ga., 103 S. E. 740. 

33. Deeds—Fraud.— Whenever it is shown 
that a transfer cf property was obtained from a 
person of feeble mind, and that no considera- 
tion, or a very inadequate consideration, was 
given in return, a very strong presumption of 
fraud arises; and, unless it is successfully re- 
butted, a court of equity will set aside the deed 
so obtained.—Guinan v. Readdy.—Okla., 191 Pac. 

34. Disorderly House—Knowledge of Propri- 
etor.—Knowledge by the proprietor of a house 
of illegal practices carried on therein is neces- 
sary to convict him of keeping a disorderly 
house, and mere negligence, while evidential 
of the fact of knowledge, is not its legal equiv- 
alent; but his knowledge may be inferred as a 
matter of fact from evidence per et = a course 
of practice, or frequent acts, of which, in the 
natural order of things, he would have been 
cognizant, and to which his assent would be as 
a matter of fact naturally tmplied.—State v. 
Eresberg, N. J., 110 Atl. 918. 

35. Elections—Judges. — In_ passing on the 
qualifications of voters, and in deciding whether 
a person who offers to vote is entitled to do so, 
election judges act in a judicial or quasi judicial 
capacity.—State v. Speer, Mo., 223 S. W. 655. 

36. Equity—Day in Court.—A “hearing” in 
equity is technically the trial of the case, in- 
cluding the introduction of the evidence, the 
argument of the solicitors, and the decree of 
the chancellor.—State v. Seehorn, Mo., 223 S. W. 
664. 


37. Laches.—Where fraud is clearly shown, 
the court will look with more than usual indul- 
gence upon any disability under which the com- 
plainant may labor, in excusing him for delay 
in asserting his rights—Edmondson v. Jones, 
Ala., 85 So. 799. 

38. Eserows—Waiver.—A delivery before per- 
formance of the conditions of the escrow, unless 
performance be waived, is Ineffective and con- 
fers no rights on the person receiving them.— 
Henry v. Hutchins, Minn., 178 N. W. 807. 

39. Estoppel—Silence. — Where lessor, who 
leased land for a term of years in consideration 
of a certain rental and the construction of a 
building on the land at a certain cost, stood by 
while the building was being constructed ana 
remained silent, he was estopped by his slience, 
after the expiration of the term, to claim that 
the building did not comply with the contract. 
---A. S. Knowles Dry Goods Co. v. Gunter, Ala., 
85 So. 735. 

40. Execution—Purchaser at Sale. — A pur- 
chaser of a mortgagor’s interest can have 
against the successors of the mortgagee no 
greater rights than those of the mortgagor.— 
Griffin v. Wiimer, Md., 111 Atl. 114. 
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41.——-Void Judgment. 
itor, as the one having the real interest in the 


— The judgment crea- 


subject-matter, is a necessary party to sult to 
enjoin a constable from levying execution, on 
the ground of the judgment being void.—Nail 
v. Taylor, Tex., 223 S. W. 719. 


42. Executors and Administrators — Attorney 
Fee.—Attorney’s fees are not charges directiy 
against the estate, but are allowances made to 
the administrator or executor.—Title Ins. & 
Trust Co. vy. Gould, Cal., 191 Pac. 556. 


43. Business of Decedent.—Only that por- 
tion of testator’s estate that is invested in the 
business at the time of his death can be appro- 
priated to business purposes; the executor hav- 
ing no right to invest the general assets in such 
business.—In re Kohler’s Will, N. Y., 183 N. Y. 
S. 550. 


44. Foreign Executor.—To avoid invalidity 
in part and bring the statute into harmony with 
others, Code Civ. Proc. § 1836a, as to foreign 
administrators and executors suing and being 
sued in the state, construed to remove disabili- 
ties and not to terminate immunities, and so 
not to authorize action in the state against a 
foreign executor; testator having been a 
nonresident with no property in the state. 














Helme v. Buckelew, N. Y., 128 N. E. 216. 

45. Specific Legacy.—Title to a specific leg- 
acy vests in the legatee immediately on the 
death of testator, subject only to the right of 


the executor to use the property for the purpose 
of paying debts, expenses of administration, or 
otherwise, if necessary by reason of insufficiency 


of general assets of the estate.——In re Furst’s 
Estate, N. Y., 183 N. Y. S. 637. 

46. Fraudulent Conveyances. — Vendee. — A 
fraudulent vendee, who sells the property, 1s 


liable for its value to the creditors of the aoe 

—Henderson v. D. S. Den'ehy Mercantlle Co., Cat., 
191 Pac. 558. 

47. Gaming—Wager Contract.—A _ provision 
of a contract for the sale of grain, to the effect 
that, if delivery is not made at the date named, 
the deal shall be considered open until the 
seller gives notice to the contrary, and that m 
the meantime, upon the seller offering to de- 
liver, the buyer may elect to accept or refuse, 
is not open to the objection that it amounts to 
a mere wager.—Strong vy. Thurston, Kans., 191 
Pac, 575. 

48. Guardian and Ward—Suspension of Pow- 
er.—A guardian appointed by a court has power 
over the person and property of the ward un- 
less otherwise ordered, and such power is sus- 
pended only by order of the court, or, if tne 
appointment was made solely because of the 
ward’s minority, by his obtaining majority, ana, 
if the guardianship be over the person only of 
the ward, by the marriage of the ward.—Kersey 
v. McDougal, Okla., 191 Pac. 594. 

49. Homicide—Apprehension of Damages.—If 
defendant's son-in-law attempted forcibly to 
take his child from its mother, who had left 
her husband and was living with her father 
while suing for divorce, and in doing so violent- 
ly assaulted his wife, defendant's daughter, de- 
fendant was justified in interfering to protecr 
his daughter, and if deceased, to murderousiv 
assault defendant, attempted to draw a pistol, 
or defendant reasonably and honestly thought 
so, he had a right to act in defense of himself, 
if free from fault in provoking the difficulty.— 
Richardson v. State, Ala., 85 So. 789. 


50. Justifiable-—The idea of prevention, or 
defense against ar impending or progressing 
wrong, must enter into all cases of justifiable 
homicide. To deliberately kill in revenge for a 
past injury, however heinous, after reason has 





had time to resume its sway, cannot be justi- 
fiable-—Ward v. State, Ga., 103 S. E. 726. 
51. Husband and Wife—dAlienation of Affec- 


tions.—The gist of an action for alienation of af- 
fections is not the separation of the spouses, 
but the loss of affection ——Annarina vy. Bolana, 
Md., 111 Atl. 84. 


52. Infants—-Custom.—In view of the custom 
of minors to make purchases, a minor who pur- 
chased an article of personal property, as a 
motorcycle, paying part of the price, cannot, 
where he 
the merchant the 


disaffirmed the contract, recover from 
paid, 


amount without com- 












pensating pe owner for damage to the motor- 
eycle resulting from use.—Pettit v. Liston, Ore., 
191 Pac. 660. 


53. Insurance—Burden of Proof.—In action on 
death benefit certificate, the certificate, together 
with evidence that the member has died and 
was in good standing at time of death, estab- 
lishes a prima facie case, and if the society 
relies on provisions of the constitution and by- 
laws not indorsed on the certificate, it has the 
burden of proving such provisions.—Sovereign 
Camp, W. O. W., v. Burrell, Ala., 85 So. 762. 


54. Burden of Proof.—Forfeiture of de- 
fendant order's benefit certificate for failure to 





pay premiums was an affirmative defense, the 
burden to prove which was upon the order.— 
Hanheide v. Supreme Tribe of Ben Hur, Mo., 


223 S. W. 684. 

55. Change of Beneficiary.—Unless right to 
change beneficiary under life policy is reserved 
to insured by policy, beneficiary takes vested 
interest, but where right was reserved, the ben- 
eficiary acquired only an expectancy, subject to 
insured’s right of change without beneficiary’s 
consent, including that of surrender and can- 
cellation of policy for cash payment from com- 
pany, which released the company from liability 
to the beneficiary, though insured died before 
the check was received and cashed.—Bost v. Vol- 
unteer State Life Ins. Co., S. C., 103 S. E. 771. 

56. Dual Agency.—Where insurance broker 
was acting as agent of both parties with their 
knowledge, as he can recover commission if the 
deal goes through, he can recover of the party 
to be insured for loss of the commissions 
through the latter’s violation of the contract 
preventing its consummaticn.—McGee v. Dunni- 
gan, Mo., 223 S. W. 681. 

57. Forfeiture.—The provisions in a stand- 
ard fire insurarce policy requiring the insured 
to notifv the company in writing of the loss 
and to furnish proof of such loss are conditions 
precedent to the right to sue, but the failure 
to comply with said provisions promptly does 
not invalidate the policy or work a forfeiture of 
the rights of the ‘insured, in the absence of a 
stipulation to that effect.—National Union Fire 
Ins. Co. of Pittsburg v. Cone, Fla., 85 So. 912. 

£8.——Indemnity Company.—Where an insur- 
ance company insures an employer of :abor 
against loss or damage on account of injuries 
sustained by his employes, takes charge of a 
defense in an action brought by an injured work- 
man, and through negligence in not properly 
conducting the defense judgment is obtained 
‘against the employer for an amount in excess 
of that named ir the policy, the insurance com- 
pany is liable to the employer for the damages 
thus occasioned.—Anderson v. Southern Surety 
Co., Kans., 191 Pac. 583. 


59. Reformation.—A reformation of an in- 
surance policy will not be decreed after the ex- 
piration cf the 15-year deferred dividend period, 
where it appears that 3 years after the issuance 
of the policy the beneficiary, acting for the in- 
sured, had the policy examined by an attorney, 
cbtained a loan on the policy from the company, 
and the evidence relating to the alleged mistake 
or fraud is conflicting, uncertain, and unconvinc- 
4ng.—Ratt v. Security Mut. Life Ins. Co., N. Y¥., 
183 N. Y. S. 674. 

60. Judgment—Modification. — The power of 
the court over its judgment during the entire 
term at which they are rendered is unlimited, 
and the court may, during such term, without 
notice to the parties, vacate, modify, or set 
aside its judgments.—Henderson v. Dreyfus, N. 
M., 191 Pac. 455. 

61. Landlord and Tenant Attornment. —A 
tenant cannot claim adversely to his landlord 
until after termination of his tenancy, but can 
acquire title by adverse possession to land out- 
side the record title of his landlord.—Lucius v. 
DuBose, S. C., 103.S. E. 759. 


62. Contingent Interest.—Assignee of the 
lessee’s interest in a fund deposited by the lessee 
as security has a contingent interest in the fund, 
so long as lessee does not fail to perform.— 
Knight v. Marks, Cal., 191 Pac. 531. 

63. Libel and Slander—Justification—Where 
the defendant in a libel case sets up the truth 
as a defense, he must justify the words in the 
sense in which the innuendo explains them, as- 
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Suming, of course, that the words are capable 
of the meaning imputed to them by the innuendo. 
—Pyper vy. Jennings, Cal., 191 Pac. 565. 


64.——Malice.—Where a letter from defendant 
to plaintiff, charging that receipts held by plain- 
tiff for payments to defendant had been tam- 
pered with and raised, was written partly by 
defendant’s general manager and partly by the 
bookkeeper, and was shown to the bookkeeper 
and a collector, the occasion was conditionally 
privileged, each of such persons having a duty to 
perform for the employer respecting the letter, 
and the letter was within the privilege, and, 
there being no malice, the letter is not action- 
able.—Globe Furniture Co. v. Wright, D. C., 265 
Fed. 873. 

65. Mandamus—Official Duty. — A writ of 
mandamus will be issued only to compel the 
performance of an official duty, clearly imposed 
by law, where there is no other specific remedy 
and the duty must be positive, not discretion- 
ary; it not being the office of mandamus to con- 
re: powers or impose duties.—Burr v. Voorhis, 
N. Y., 128 N. E. 220. 

66. Master and Servant — Independent Con- 
tractor.—One employing a contractor in work 
involving property of the former is not liable 
for the negligence of the latter in the work, 
except where the work is inherently danger- 
ous or liable to inflict damage upon another.— 
Woodard v. A. F Coats Lumber Co., Ore., 191 
Pac. 668. 

67. Mines and Minerals — Following Vein.— 

The right to possession and enjoyment of a vein 
outside the boundaries of the claim on which it 
apexed, given by Rev. St. § 2322 (Comp. St. 
§ 4618), involves the right to excavate necessary 
workings in the country rock, where the vein 
is so crooked or so narrow that it cannot be eco- 
nomically worked within its own confines, so 
that the owner of the surface under which the 
vein dips cannot restrain the excavation of such 
shafts, and of stations, ore pockets, and chutes 
necessary to the working of the vein.—Twenty- 
one Mining Co. v. Original Sixteen to One Mine, 
U. S.C. C. A., 265 Fed. 547. 
_ 68. Municipal Corporations—Height of Build- 
ings.—Resolution of board of estimate and ap- 
pertionment of city of New York of July 25, 1916, 
pursuant to Laws 1901, c. 466, as amended by 
Laws 1914, c. 470, and Laws 1916, c. 497, dividing 
the real estate into districts and regulating the 
size and height of buildings and the locations 
of trades and industries, held a proper exercise 
of the police power.—Lincoln Trust Co. v. Wil- 
liams Bldg. Corporation, N. Y., 128 N. E. 209. 

69. Negligenee—Concurrent. — Negligence of 
plaintiff and defendant may concurrently exist, 
and operate together as proximate causes of an 
injury, and under such circumstances, if the 
negligence of the plaintiff essentially contributes 
to the injury in any measure or degree, there 
can be no recovery.—Walker v. New Haven Ho- 
tel Co., Cenn., 111 Atl. 58. 
40s Invitee.—An owner or occupier of prem- 
ises, who by invitation, express or implied, in- 
duces a person to come upon the premises, is 
under a duty to exercise ordinary care to ren- 
der the premises reasonably safe for the pur- 
poses embraced in the invitation—Mayes vy. 
Splitdorf Electrical Co., N. J., 111 Atl. 10. 

71. Nuisance—Discomfort.—Noises caused by 
defendant’s use of steam shovels in handling 
stone are not of such a character as to require 
a modification of the judgment. Not every dis- 
comfort arising from operations on adjacent 
property justifies an injunction.—Brede et al. 
yy —_— Crushed Stone Co., Minn., 178 N. 


72. Perpetuities—Vested Interest—When the 
testator gives the usufruct to one person and the 
naked ownership to another, the title to the 
property itself, as well as the usufruct, is trans- 
mitted immediately at death of deceased.—Suc- 
cession of Ledbetter, La., 85 So. 908. 

73. Principal and Agent—Dual Agency.—An 
agent’s duties are not lessened or modified be- 
cause he calls himself a broker or factor, and 
agents representing prospective lessees are not 
justified in accepting commissions from the op- 
posite party, regardless of custom.—Weinhagen 
v. Hayes, Wis., 178 N. W. 780. 

74. Ratification.—Neither the reception nor 
retention by the seller of the purchase money 











for a buggy sold through an agent worked a 
ratification, or involved the seller in liability for 
the fraud of the agent, in the absence of knowl- 
edge by the seller of all facts and circmustances. 
—Larren v. Spalding Mfg. Co., Ala., 85 So. 593. 


75. Robbery—Larceny.— The offense of rob- 
bery is against the person and property, and 
where a pickpocket by stealth removed another’s 
pocketbook he is not guilty of the offense of 
robbery, but larceny, and should be admitted to 
bail.—Ex part Carson, Ala., 85 So. 827. 


76. Sales—Consignee. — A consignee, by the 
terms of his agency, may be the agent of the 
consignor until the consigned goods are sold, 
and, when they are sold, become, as between 
him and the consignor, the purchaser of, and 
principal debtor for, the goods sold.—Maurer v. 
Featherstone, Neb., 178 N. W. 845. 


77. Conversion.—A “conversion” is the un- 
lawful exercise of dominion over the propcrty of 
another, and is not committed by the seller cf 
goods, which, when the buyer declined to re- 
ceive them on the ground shipment had been un- 
duly delayed, takes possession of the goods to 
save their loss from demurrage.—Sherer-Gilbert 
Co. v. Moore-Barnes Co., S. C., 103 S. E. 766. 

78. Time—Option. — An option granting the 
right to purchase land within a specified time is 
not such an evidence of indebtedness as is con- 
templated by section 4285 of the Civil Code 
1910, which provides that “evidences of debt 
maturing on Sunday or a public holiday shall be 
payable on the next business day thereafter,” 
and the time specified in the option is not ex- 
tended by the fact that the last day named for 
performance falls on Sunday.—Rowell v. H. L. 
Harrell Realty Co., Ga., 103 S. E. 717. 


79. Trade-marks and Trade-names — Injunc- 
tion—Where defendant’s husband bequeathed 
an undertaking business established by him to 
his brother, under whom plaintiff claims, if de- 
fendant er those claiming tirough her are doing 
anything calculated to lead the public to believe 
that the business which they are conducting is 
a continuation of the business of the husband 
or in any wise connected therewith, they will be 
enjoined.—W. R. Speare Co. v. Speare, D. C., 265 
Fed. 876. 

80. Restriction on Use. — The weight of 
jurisprudence im this country sustains the doc- 
trine that, in the absence of a contract restrict- 
ing the exercise of such right (and the capacity 
for such restriction is limited), every one may 
use his own name honestly in his own business 
and in the earning of his own livelihood and 
that of his family, but that no one may lawfully 
resort to artifice or deceit for the purpose, or 
with the intent and effect of misleading, or 
confusing the public and palming off his serv- 
ices, goods, or products as those of another.— 
Tharp-Bultman-Sontheimer Co. y. Tharp-Sen- 
theimer-Tharp, La., 85 So. 906. 

81. Wills.—Pretermitted Heir.—Heirs at law 
and next of kin of testator can be excluded from 
sharing in the estate only by express words in 
his will or by plain and necessary implication. — 
Payne v. Payne, Md., 111 Atl. 81. 

82. Revocation.—The writing of a letter by 
testatrix to her attorney directing him to “please 
destroy the will I made in favor of T.:(residuary 
legatee),”’ held not to constitute a revocation 
of the will under Decedent Estate Law, § 34, 
in view of section 21, since it does not in itself 
declare the revocation or an intention to reyoke 
it except through its destruction by the attor- 
ney.—In re McGill’s Will, N. Y., 128 N. E. 194. 

83. Severability——Where portions of a will 
relating to disposition of trust fund in case of 
death of one of the life tenants were invalid as 
violating the rule against suspending the abso- 
lute ownership of property, the invalidity of por- 
tions will not defeat the entire will, if they can 
be separated from the valid portions without de- 
feating testator’s intent.—In re Silsby, N. Y., 
128 N. E. 212. 

84. Undue Influence.—The fact that one has 
had the opportunity to exercise undue influence 
on testator is not evidence that it was exercised. 
—In re Cochrane’s Estate, Mich., 178 N. W. 673. 

85. Vesting.—A “vested legacy” is a legacy 
given in such terms that there is a fixed, inde- 
feasible right to its payment.—In re Central 
Union Trust Co., N. Y., 183 N. Y. S. 671. 
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